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a brief stating that the company’s action may amount to exclusionary conduct.” The
case ended in a settlement in early 2014.

In a similar case filed against the brand-name drug manufacturer Celgene, a
generic hopeful alleged that it spent five years trying unsuccessfully to get a sample
of Celgene’s Thalomid (thalidomide) and another five years trying unsuccessfully to
obtain a sample of Celgene’s Revlimid (lenalidomide), two drugs with clear safety
concerns.* The complaint alleged that Celgene repeatedly asked for more informa-
tion and FDA assurances until the generic “recognized that further engagement
with Celgene would be fruitless.” Although the judge dismissed some claims in the
generic’s complaint, she allowed important antitrust claims to survive a motion to
dismiss, finding that the generic pleaded with enough detail that Celgene had no
“legitimate business reasons” for denying samples. Celgene’s actions also led to the
initiation of an F'T'C investigation into the company’s practices.>

Celgene went even further, however, by obtaining a patent on its method of pro-
tecting patient safety. The patent on the thalidomide REMS safety plan specifies
that the company has exclusive rights in the supposedly novel invention of “deliver-
ing a drug to a patient while restricting access to the drug by patients for whom the
drug may be contraindicated.”

This is what is known as a “business method patent,” a notoriously suspect cat-
egory of patents that the Supreme Court has repeatedly attacked in recent years. In
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