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in order to restrict competition: that appears to be clear evidence of a problematic
payment.®

The Third Circuit also found that a no-authorized-generic agreement cannot
be written away as an “exclusive license” to a generic. This term is an evasive bit
of pharma lingo popular in no-authorized-generic cases — similar to using the term
“rightsizing” to describe a major round of corporate layoffs. Instead of a license, the
settlement was an agreement not to compete in a certain arena — the generic market

price tier.”

Teva received a generic monopoly period it “could not capture by early
entry alone” — because standard early entry these days brings with it a threat of an
authorized generic. In other words, what Teva received was exclusivity it could “only
hope to obtain ... with the brand’s self-restraint.”®® This is an agreement that only
seems to favor Teva, which would certainly be a strange licensing agreement, unless
you take into account the true anticompetitive nature of the clause and the benefits
Glaxo gains from delayed entry. (Between this case and Lipitor, any pharmaceuti-
cal deal that appears to involve an act of generosity should be viewed with extreme
suspicion.)

The King Drug ruling reverberated throughout the pharmaceutical law world,
our comfy niche of choice for this book. In a ruling similar to that in King Drug,
the First Circuit in February 2016 overturned the district court’s ruling in Loestrin,
also finding that deals with noncash considerations can violate antitrust laws, and,
importantly, walking back other rulings requiring specific calculations of the value
of noncash payments.® Instead, the First Circuit ruled that an estimate of a “large
and unjustified” payment can suffice at least to plead an antitrust claim.” Following
the King Drug and Loestrin rulings, the F'T'C filed a complaint in another no-autho-
rized-generic case in March 2016, adding more intrigue to a case we will discuss
further in Chapter 3.7 This was the FTC’s first formal complaint involving a no-
authorized-generic noncash agreement.”
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